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ABORIGINAL CULTURAL HERITAGE BILL 2021 
Consideration in Detail 

Clause 1: Short title — 
Mr V.A. CATANIA: The short title is the Aboriginal Cultural Heritage Act 2021, and it is seeking to reform the 
1972 act. I want to put on record that this is a new opposition that has not had the opportunity to scrutinise this 
legislation. The minister’s second reading reply in terms of providing further information and clarity around some of 
the points that we raised is exactly the point we are trying to make: we have not had the ability to go in depth and find 
that out for ourselves. I have got through only 107 clauses out of the 353 clauses in the bill and I am now getting 
into the meatier clauses of it.  
Reading it and understanding it up to that point, I can see that it is good legislation. There are some areas about 
which we need further consultation to occur and to have an understanding with traditional owners, industry and 
whoever else. The point we have been trying to make today is that this legislation is being rushed through. It does 
not give us the ability that we would normally have had in the past. If the government wants to refer to the past and 
talk about what previous governments had put forward, we want to go back to prior to 2017 and talk about when 
legislation was never given to us at the eleventh hour—at 10 past five last evening—having to deal with 353 clauses 
today, and tomorrow, I presume. That is our concern. There probably are concerns about the bill, but we have not 
had an opportunity to go through the bill properly and get advice. Let us face it—I know the minister is a lawyer—
the availability of lawyers is pretty limited and trying to get someone at the eleventh hour to look at the legislation 
is somewhat difficult. Therefore, we are relying on information and feedback from people who feel aggrieved. There 
are quite a few. I do not think the minister can deny that Aboriginal organisations around Western Australia have 
been quite vocal because they believe that there has not been proper consultation to enable them to feel that they 
have been part of a co-design of the legislation. 
Another point is that, in my mind, consultation should be done not only on the drafting of the legislation, but also 
once it has been drafted, so that the legislation can be seen in the form we have today, which is the bill. 
The other point the opposition is raising during debate on the short title of this bill is that we have not been afforded 
the due process of this house. As the member for Roe said, a bill normally lays on the table for, is it a week? 
Mr R.S. Love: Three calendar weeks. 
Mr V.A. CATANIA: It is three calendar weeks. I do not know when that changed, but I have a pretty good idea!  
It changed in the last term of government. If the government wants to talk about legislation that was proposed in 
2014, I want to talk about legislation that has been proposed and rammed through this house since 2017 with the 
inability of the opposition to properly scrutinise it. 
Dr D.J. HONEY: I would like to hear more from the member. 
Ms S. Winton: Because there’s a question coming. 
Mr V.A. CATANIA: Have a bit of respect here. 
Mr S.A. Millman: Have a bit of respect for the process. Ask a question about the clause. 
Mr V.A. CATANIA: Have a bit of respect for the process. 
The ACTING SPEAKER: Members! 

Point of Order 
Mr R.S. LOVE: I would actually like to hear from the member for North West Central, not the member for 
Wanneroo. If she wants to make a contribution, she can stand up. 
The ACTING SPEAKER (Mr D.A.E. Scaife): There is no point of order. 

Debate Resumed 
Mr V.A. CATANIA: I just want to make it quite clear that the opposition does not oppose the legislation, but it 
is not in favour of the legislation because we simply have not had the ability to fully digest what is in front of us, 
given the complexity of the 260 pages and 353 clauses in this bill, and as the member for Moore and the member 
for Cottesloe said, they were still working on other legislation at 11 o’clock last night. I had the ability to start going 
through the legislation last night and I finished going through it at about three o’clock this morning. That and the 
process that is being changed by this government is concerning to all members in this house, but it is more concerning 
to those whom this bill will influence. If the process of consultation that the minister has portrayed is correct, it would 
be nice to know what that consultation was and how many people turned up to the consultation sessions. A large 
number of Aboriginal organisations feel aggrieved that they have not been consulted. Although everyone wants to 
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see a new piece of legislation, the issue is how many people took part in the consultation process on this bill—and 
I mean individuals. Can the minister table information on that consultation process and perhaps the minutes of every 
meeting that has occurred? 
Dr A.D. BUTI: I am not sure what that has to do with the short title, but there are a couple of things. A consultation 
draft of the Aboriginal Cultural Heritage Bill was released on 2 September 2020. The amendments that have been 
made to that bill were the subject of the consultation process. The member mentioned 1 500 people. He asked me 
a question during the estimates hearing about the Aboriginal groups that had been consulted on the bill, and I read 
out a list of Aboriginal people who had been consulted. The member has to understand that just because someone 
does not agree does not mean that they have not been consulted. People can be consulted and they may not agree, 
but that does not mean that they have not been consulted. That may be where the member is getting confused. There 
was extensive consultation. The information sessions were listed on the website; it was very clearly advertised where 
the consultation sessions would take place. It was very well publicised, and it had to have been if 1 500 people 
were involved in either making submissions or engaging in workshops et cetera. 
Clause put and passed. 
Clause 2: Commencement — 
Ms L. METTAM: I have a question about transition day. Can the minister explain what will need to be undertaken 
before we get to transition day, which is when this legislation will come into operation? When does the minister 
anticipate transition day will be? 
Dr A.D. BUTI: I am not going to give a date, because obviously the bill has to pass the upper house, and I am not 
sure when that will happen. The transition period is at least 12 months and it will commence a day after royal assent. 
During the transition period, the regulations, statutory guidelines and operation policies will be developed and the 
new system will be put in place. 
Mr R.S. LOVE: Clause 2 has paragraphs (a) to (e) outlining different commencements for the act. Do the various 
commencements rely upon one another to take place or is it set in stone from the time the act is changed? We know 
that a lot of regulations for this bill have to come in to make it operational. Could the minister explain how the 
various commencements interact with each other? 
Dr A.D. BUTI: Obviously, this is very comprehensive legislation so that is why there is a long period of time and 
there are different parts in that phase. Once the legislation has passed, it is passed; it is not that — 
Mr R.S. Love: I asked about the commencements, not about passing it. 
Dr A.D. BUTI: I am trying to give the member a response—am I allowed to? 
The ACTING SPEAKER: Yes; the minister has the call. 
Dr A.D. BUTI: I do not think I was attacking; I was just trying to give the member a response. 
There are various parts to it. There is a transitional part for some of it, which involves regulations and so forth, and 
some of it will come into effect immediately on royal assent, but because there is a transitional phase, the whole act 
will not be operative in the sense that it will repeal other acts and so forth for about 12 months. There are consequential 
amendments to other acts involved as well. 
Mr V.A. CATANIA: I know the minister cannot give a date for royal assent, given the bill has not passed through 
Parliament. Section 18 of the act will not exist after this legislation is passed. As the bill was introduced today, is 
the department now instructed to start the processes for this legislation and will companies no longer apply for 
section 18 notices? Can the minister understand what I am trying to say? Is the department acting on this new 
legislation now or will it do so in the next six, 10, 12 or 18 months before it becomes an act and is proclaimed by the 
Governor? For example, will industry be working off this bill? 
Dr A.D. BUTI: I will try to give an expansive answer that may pick up some of the questions asked by the members 
for Vasse and Moore. There are basically three stages. Stage one: when the bill receives royal assent, part 1 of the 
new law will come into operation, including the commencement clause, an overview of the proposed act, the objects 
and principles of the proposed act, terms used, and interaction with other legislation. Certain clauses of the bill 
will come into effect the day after royal assent. These clauses will amend section 18 of the current act and introduce 
a five-year limit on any new approvals applied for and granted after royal assent. A transitional period of at least 
12 months will also commence the day after assent, during which regulations, statutory guidelines and operational 
policies will be developed, as I mentioned. That is stage 1. 
Then there is stage 2. On a fixed date after the regulations, statutory guidelines and operational policies have been 
prepared, the repeal of the Aboriginal Heritage (Marandoo) Act 1992 will take place, the Aboriginal Heritage Act 1972 
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will be further amended to ensure its operation is limited to dealing with any unfinished land-use applications under 
that act, and almost all other sections of the new act will be proclaimed. 
There is one final stage. The Aboriginal Heritage Act 1972 will be repealed six months after the commencement of 
stage 2. This will mark the end of the transition period and, more significantly, the end of approvals under section 18 
of the Aboriginal Heritage Act. 
Ms L. METTAM: During the transition period, will a piece of land over 1 100 square metres be considered as 
falling under the new act or the former act? Can the minister just clarify that? 
Dr A.D. BUTI: They will be under the new act, but there will still be that five-year period. If a piece of land already 
has a section 18 approval, there will be that five-year period. 
Mr R.S. LOVE: I rise for this discussion simply because the various transition clauses come into effect several 
years after the legislation takes effect. I do not really see much in here that explains exactly how those provisions will 
come into play. If a person has one of the section 18 approvals the minister was talking about, for instance, will that 
be in place until a later time down the track? Is there a point at which an existing approval will fall away before 
another approval is put in place? Can the minister explain how that operates? 
Dr A.D. BUTI: A current section 18 approval will remain in place. It is the ones that are being approved now 
under the current act before this legislation comes into effect that will have the five-year limitation. 
Dr D.J. HONEY: I take it that the minister was amusing himself in making gratuitous comments about my 
contribution on the application of this legislation to landholders. Arguably, this legislation will apply to all landholders 
with land larger than 1 100 square metres. As I asserted, and I believe it is exactly true, the great majority of 
landholders, whether they should have been or not, are not aware that this will apply. As I pointed out, this legislation 
has one potentially onerous provision, depending on the activity, and onerous penalties that could affect people. 
Will an education program be rolled out in the transition period? I am concerned that a whole group of people 
could inadvertently trigger this. I know the minister makes the point that those duties existed before, and I am aware 
of that—I am not oblivious to the fact—but the simple truth is that the original act almost exclusively applied to 
major activities, major industrial activities, major developments through mining companies, major land developments 
and the like, not farmers carrying out normal activities on their land such as digging dams or people disturbing land 
by deep ripping and the like. In this case in particular, we will now have local Aboriginal cultural heritage services 
in communities; I assume that most areas will have those LACHS. There will be much greater focus on this in 
particular areas, whereas previously cultural heritage services were run out of metropolitan Perth. There will be much 
more focus on those communities. Will there be an extensive communication program and, whether the minister 
believes it will alert people to what already exists, will that program alert them to the parts of this bill that will 
apply to the majority of landowners who own land over 1 100 square metres? 
Dr A.D. BUTI: Education will be prominent. There will be a public awareness program and education will be part 
of the co-design. All stakeholders will be invited to be part of the co-design process. 
Dr D.J. HONEY: The minister mentioned consultation with all stakeholders. I spoke to the head of the major farming 
group in Western Australia, the Western Australian Farmers Federation, who was unaware of the various aspects of 
the bill or that it was coming before Parliament. I spend a lot of time in regional Western Australia and I am certain 
that the majority of landholders, big or small, have no awareness that this bill was coming. I appreciate there was 
consultation with various groups, but will there be a broad-scale education program? The big mining companies and 
people in the Aboriginal communities affected by this bill know about it, but I am concerned that a large section of 
the population is oblivious to this bill. I am sure the minister does not want people to inadvertently commit an offence 
when the bill is passed or otherwise ignore important Aboriginal cultural heritage matters. 
Dr A.D. BUTI: The member for Cottesloe may have been out of the chamber for part of my response to the second 
reading debate when I mentioned the Pastoralists and Graziers Association of WA. 
Dr D.J. Honey: It wasn’t the PGA. 
Dr A.D. BUTI: I am speaking, thank you. I said the PGA was very supportive. I do not know why the person at 
the WA Farmers Federation did not know. That is unusual, as this process has been going on for four years and has 
received extensive publicity in the media and there has been extensive consultation. I have no idea why someone 
from the WA Farmers Federation would not know about this bill. I have nothing further to add. 
Dr D.J. HONEY: In the minister’s initial response—not the last response he gave—he indicated there would be 
consultation with various groups, as there has been before. I appreciate there were good endeavours around consultation, 
but it is my experience that probably the majority of landowners who will be affected by this bill are unaware they 
will be affected—whether the minister thinks they should be aware is in the past and we are going forward. My 
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point was that given the increased focus on this area and the increased penalties, will there be widescale education, 
such as through television, radio and newspaper advertising, so that people can make themselves aware? 
Mr V.A. CATANIA: To try to finalise the debate and get some understanding of section 18 of the current act, 
I understand that the minister has said that a mining company that has applied for a section 18 exemption or is in 
the process of getting an approval under section 18 will have a five-year extension, for want of a better term. 
Dr A.D. Buti: It is a five-year limit on approval.  
Mr V.A. CATANIA: It is a five-year limit, sorry. I think the minister said it may take another six months to get 
to the first stage. If a mining company will be at that point in a month or a week’s time, will it apply for a section 18 
and go through that process? Will it get the five years? I am looking for some clarity around that. 
Dr A.D. BUTI: When the bill comes into effect, the day after it receives royal assent, it will amend section 18 of 
the Aboriginal Heritage Act and introduce a five-year limit on any new approvals applied for and granted under 
royal assent. I do not know what more I can say. 
Mr V.A. CATANIA: It receives royal assent, yet — 
Dr A.D. BUTI: The Aboriginal Heritage Act will be repealed six months after the commencement of stage 2. This 
will mark the end of the transition period and, more significantly, the end of any approvals under section 18. 
Mr V.A. CATANIA: What happens between royal assent and six months’ time if someone wants to apply for 
a section 18 because it is critical for a mine site to move forward? Would they apply for a section 18? 
Dr A.D. BUTI: If a section 18 is applied for during the transitional period, it will have a five-year limitation. 
Clause put and passed. 
Clause 3: Overview of Act — 
Mr R.S. LOVE: This clause is titled “Overview of Act”. I have been through a fair bit of legislation over the years. 
I have seen legislation that has “Objects of Act”, but “Overview of Act” is a fairly novel term to me. I appreciate 
that there are a lot of drafting pressures on parliamentary counsel at the moment but there does not seem to be 
consistency between some of the legislation. Clause 3 is titled “Overview of Act”. Without discussing it, I highlight 
that clause 4 is titled “What Act is about” and clause 5 is “Main topics dealt with in Act and where to find them”. 
It is a bit of a novel way to describe the objects of the act. I wonder why this approach has been taken. Do I take 
it that the people who drafted this bill do not normally draft legislation for Parliament, because I have not seen 
these terms before? 
Dr A.D. BUTI: I do not know them personally, so I do not know what their experiences are. As the member and 
his colleagues have mentioned, this is a very complex piece of legislation. The parliamentary draftsmen thought it 
would be good to have an overview. It has no legal status. It just provides an overview of the act, which gives members 
some outline. Really, there is nothing more, nothing less. It has no legal status but gives members an overview of 
the act. 
Mr R.S. LOVE: Perhaps the minister could explain it to me exactly. He said it has no import to the legislation. 
Is that what he is saying? I do not understand — 
Dr A.D. Buti: I said it had no legal status. 
The ACTING SPEAKER: Minister, once I give you the call. Deputy Leader of the Opposition. 
Mr R.S. LOVE: Could the minister explain to me exactly the intention of putting this provision in the bill if it has 
no import? It seems quite frivolous to put provisions that will have no effect in a bill that will eventually become 
legislation. That is interesting. Maybe the minister could explain why he is putting in provisions with no effect and — 

Dr A.D. Buti: Okay — 

The ACTING SPEAKER: Minister, please. The Deputy Leader of the Opposition has the call. 

Mr R.S. LOVE: Maybe the minister could explain why he is padding this out — 

Several members interjected. 

The ACTING SPEAKER: Members! 

Mr R.S. LOVE: — if the legislation actually has nothing — 

Several members interjected. 

Point of Order 
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Mr V.A. CATANIA: I am finding it very difficult to hear what the member for Moore is saying with the Minister 
for Police over there and the member for Wanneroo and other people who are screeching over on that side. Can 
we get everyone to just calm down? 

Ms S. Winton interjected. 

The ACTING SPEAKER (Mr D.A.E. Scaife): Order, member for Wanneroo! Members, if we could just allow 
the Deputy Leader of the Opposition to put his question or statement in silence. 

Debate Resumed 

Mr R.S. LOVE: It is not a statement. I am asking what this provision actually does. It is a clause in a bill in 
Parliament. Maybe the minister can explain why it is there and what it will actually do. It is different from other 
provisions that I have seen in other bills that explain the objects of the bill quite succinctly. We have a number of 
provisions that spill over each other. Maybe the minister can explain why this is here and what it will do. 

Dr A.D. BUTI: I do not know whether the member for Moore heard me. I did not say it had no importance; I said 
it had no legal status. I repeat—I will say this only once more—it is a summary of the bill. It is important to give 
the reader a summary of the bill. It just has no legal status. 

Mr R.S. LOVE: I appreciate the response from the minister representing the Minister for Aboriginal Affairs. 
We see a standard form of words set out to describe the objects of a bill. Here we have three provisions headed 
“Overview of Act”, “What Act is about” and “Main topics dealt with in Act …”. It is not a form that I have seen 
before to describe a bill. I wonder why the minister has chosen this path rather than the more standard form of 
words in legislation in this place, which is to lay out the objects of the bill. Is it so sensitive that it cannot be said in 
one simple sentence? Three separate clauses do not do anything except lay out what this bill is about. Why is that? 

Clause put and passed. 

Clause 4: What Act is about — 

Mr V.A. CATANIA: Clause 4(1) states — 

This Act is about valuing and protecting Aboriginal cultural heritage and managing activities that may 
harm that heritage. 

I note that the member for Kimberley said—I cannot remember exactly what she said—that this bill is a large step 
forward from the Aboriginal Heritage Act 1972, but it may not have everything that Aboriginal people want in it.  

The minister said that this legislation will prevent a future Juukan Gorge situation occurring. If my memory serves 
me correctly, I think that in the briefing of the overview we got from the minister’s office and department, the minister 
will still have the ultimate decision-making power. We may have a brilliant Minister for Aboriginal Affairs who 
makes sure that he or she protects every Aboriginal cultural heritage site in WA, but we may get someone who does 
not believe in protecting Aboriginal sites of significance, like Juukan Gorge. This legislation will not stop a minister 
in a Labor government, a minister in a future Nationals WA government, a minister from the Greens or whoever. 
If the member for Bassendean were the Minister for Aboriginal Affairs, he could say, “I’m going to destroy every 
Juukan Gorge in Western Australia because I have the power to do so.” We all know that he loves a bit of power. He 
could use this to his advantage to ingratiate himself with the resource sector.  

My point is that this legislation does not fully protect a Juukan Gorge or the destruction of any Aboriginal sacred 
site or site of significance. The minister is right: the legislation will improve the voices of Aboriginal people as it 
ensures that consultation occurs from the beginning. It will make it harder for a mining company like Rio to go 
through the legal process that it went through that destroyed Juukan Gorge. It would be more difficult but ultimately 
it will not stop a Juukan Gorge situation from occurring. Can the minister confirm or deny that? 
Dr A.D. BUTI: If the minister makes a decision, it has to be on the grounds that they avoid or minimise the risk of 
harm being caused to heritage sites. The bill before us incentivises agreement-making so that ministerial discretion 
will be very rare. 
Mr V.A. CATANIA: I take that answer as yes, a Juukan Gorge can occur, although difficult. If a minister wants 
to protect heritage sites and make sure that this process is followed—I think this is further down in the bill—they 
have the ability to get reports from the Aboriginal Cultural Heritage Council. At any stage, a minister can keep abreast 
of what is going on. They can also choose who is appointed to the Aboriginal Cultural Heritage Council. As I said, 
if the minister does not like the people on the council—I think there will be two Aboriginal people and four to 
nine other people on the council—the minister can choose who he or she would like to be appointed, and who will 
be sympathetic to the role they play in wanting to, as I said, be on the side of the resources sector that does not see 
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the value of an Aboriginal cultural heritage site of significance. Can a Juukan Gorge occur under this legislation—
yes or no? 
Dr A.D. BUTI: The member has read up to clause 100 or whatever, so he has done pretty well in a short period. The 
minister has to act under the powers and objectives of the act. They cannot act contrary to the act. The act is in place 
to preserve Aboriginal culture. The act minimises any harm to Aboriginal culture. The act incentivises agreements 
that put Aboriginal people at the centre of those agreements. Ministerial decisions will be incredibly rare. The minister 
can intervene to stop that disruption. That is the point; they can intervene to stop something like that happening. That 
is what the minister can do; they can stop activity. The minister can stop a Juukan Gorge happening because they 
can intervene. 
Mr V.A. CATANIA: I understand that the minister can stop that and the minister can intervene in a scenario like 
that. The minister can also sign off and allow the destruction of a Juukan Gorge under the same provisions that the 
minister just quoted. The minister can intervene and can agree with a resource company to say, yes, that destruction 
is allowable, because they do not see the actual cultural heritage value in Juukan Gorge; is that correct? 
Dr A.D. BUTI: No, it is not correct because the minister under the act has to act to reduce harm. They are not allowed 
to act to cause harm to cultural sites so they will be acting ultra vires of the authority under the act. 
Clause put and passed. 
Clause 5: Main topics dealt with in Act and where to find them — 
Ms L. METTAM: Yes. I am sure this is dealt with later in the bill but can I ask how the Aboriginal Cultural Heritage 
Council will be established? 
Dr A.D. BUTI: The member is right. We will deal with it when we get to that part of the bill. 
Mr V.A. CATANIA: I am going on clause 5(1)(d), part 2, (d)—(b), sorry, “local Aboriginal cultural — 
Dr A.D. Buti: Under what subparagraph? 
Mr V.A. CATANIA: Clause 5, line 12, has here — 

(b) local Aboriginal cultural heritage services … 
Dr A.D. Buti: What is the paragraph? 
The ACTING SPEAKER: It is clause 5(1)(b). 
Mr V.A. CATANIA: It comes after (a)! It has here — 

(b) local Aboriginal cultural heritage services — see Part 2 Division 3. 
We may have to wait until that. Can the minister explain who is funding the local Aboriginal cultural heritage services? 
Dr A.D. BUTI: As I mentioned in my second reading reply, we are putting $10 million towards that funding. That 
is for the initial capacity. 
Mr V.A. CATANIA: Explain what is initial capacity. The government is injecting the $10 million to start off. Is the 
government in the future capacity using a fee structure to then be able to fund the rest of the capabilities that the 
local Aboriginal cultural heritage services may need? Is that the case? 
Dr A.D. BUTI: That will go to a large degree of the continued funding, yes. 
Mr V.A. CATANIA: How has the government or you as the minister representing the Minister for Aboriginal Affairs 
come up with that figure of $10 million? Is that enough? What is it based on? Is it based on how many prescribed 
bodies corporate there are or the need? Can the minister explain how he has come up with that $10 million figure? 
Dr A.D. BUTI: The $10 million is initial funding. We will see what happens with initial capacity building. There 
will be a fee structure and we will see what needs to be done with future funding. 
Mr V.A. CATANIA: Surely the department has done modelling on the need and how it has come up with the figure 
of $10 million. Surely the government has not plucked it out of the air and said, “Let us just throw $10 million at it.” 
Is the modelling done? Is it $10 million and the fees that the government anticipates that it will collect may be another 
$10 million? Is it $10 million that it will ask the resources sector to contribute? I want to know how the government 
has gone through that modelling to come up with the $10 million. 
Dr A.D. BUTI: We are supposed to be dealing with clauses of the bill, but I am not really sure about that. I gave 
the member for North West Central an answer. He can ask it as many times as he likes; I cannot add anything to 
my answer. 



Extract from Hansard 
[ASSEMBLY — Wednesday, 17 November 2021] 

 p5632b-5648a 
Mr Vincent Catania; Mr Shane Love; Acting Speaker; Dr Tony Buti; Ms Libby Mettam; Dr David Honey; Mr 

Paul Papalia; Mr Bill Johnston; Deputy Speaker 

 [7] 

Mr V.A. CATANIA: I know the minister is not the Minister for Aboriginal Affairs so perhaps he does not know 
the information. 
Dr A.D. Buti: It is initial. 
Mr V.A. CATANIA: I know it is initial money. The minister keeps saying that, but I want to know how the government 
initially came up with the initial amount of money and why it was set at $10 million and not $20 million. The 
reason I ask this, in all insincerity, is that I have consulted the resources sector and Aboriginal groups and everyone 
has said that $10 million will be nowhere near the amount of money needed to ensure the capacity exists to process 
applications under this legislation. I have been told that $50 million, $100 million or $150 million will be needed 
because a large amount of work will need to be done. I used Banjima as a classic example. 

Point of Order 
Mr P. PAPALIA: Standing order 97 refers to repetitious or irrelevant debate. It states — 

A member who persists in irrelevance or tedious repetition, either of the member’s own arguments or of the 
arguments used by other members, may be directed by the Speaker to discontinue the speech. 

Mr Acting Speaker, I ask that you ask the member to discontinue. He is being tedious and repetitious. 
The ACTING SPEAKER (Mr D.A.E. Scaife): There is no point of order, but there is some substance to what the 
Minister for Police has said, so can the member for North West Central address the matter as fulsomely as possible, 
but also progress to other matters. That will assist everybody. 

Debate Resumed 
Mr V.A. CATANIA: In my contribution to the second reading debate I mentioned that getting the Banjima mob 
together cost at least $700 000. It is quite an expensive exercise. Western Australia is very vast and remote. It is 
not that simple to carry out consultation or to just drive down the road. It costs money, it takes time and it is very 
expensive. That is why I am asking about this. If I had any criticism of the legislation it would be that the government 
has not thrown enough money at it to ensure that it is workable. As I said in my second reading contribution, it 
must not defer, delay, cost jobs or create angst. 
Dr A.D. BUTI: I will say it one more time: we have looked at the other jurisdictions. This is based on the Victorian 
model. It is just the first step. It is initial capacity and we will see what may be needed in the future. 
Dr D.J. HONEY: We are on “Main topics to be dealt with in Act and where to find them”. I have some questions 
about the detail, but I will refer to them when we debate the appropriate clauses later on. In terms of the overall scope 
of the bill, was there any consideration of compensation for people who would be impacted by the application 
of the bill?  
I will give an example. Someone in good faith may buy a property and use it for a particular purpose. The bill 
makes it very clear—there have been contributions around the fact—that Aboriginal culture is evolving and that 
even if an area is not considered to be significant it may become significant to Aboriginal people. As a consequence, 
that person who is carrying out activity on that land could be prevented from carrying out activity on that land. I see 
nothing in the bill that allows for the continuation of activities. When Aboriginal heritage is identified, it needs to 
be protected. It should not matter whether there is continuing activity on that land or not. Once Aboriginal cultural 
significance is discovered, the area will be protected. I am not seeking to make this a contentious point, but someone 
might in good faith have outlaid a significant amount of money to purchase that land. Was any thought given to 
paying compensation? 
Dr A.D. BUTI: The member asked if compensation payments are in the bill—no. 
Mr V.A. CATANIA: Clause 5(3)(c) states — 

providing that protected area orders cannot be repealed or amended to reduce the size of the protected 
area without a resolution passed by both Houses of Parliament 

I do not know whether the minister touched on this, but can he explain the need for it to be passed by both houses 
of Parliament? 
Dr A.D. BUTI: We will get to that when we get to clause 85, but, I think, if we are trying to protect Aboriginal 
heritage, we would want it to be passed by both houses. This action involves reducing the protected area. If someone 
wants to do that, we want to get both houses of Parliament to approve it. 
Dr D.J. HONEY: In relation to the question I asked before, there were two parts to the question. In particular, was 
there any consideration in the bill of the need for compensation? It would seem that this bill could have a significant 
impact on individuals who would potentially carry a substantial burden and be unable to carry out an activity. Was 
that considered at all when the legislation was constructed? 
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Dr A.D. BUTI: I am dealing with the bill in front of me. That is what I am doing, and there is no compensation in it. 
Mr V.A. CATANIA: I am moving to clause 5(5)(a)(ii), which states — 

based on the level of ground disturbance, whether proposed activities are tier 1 activities, tier 2 activities 
or tier 3 activities … 

Can the minister please explain the tier 1, 2 and 3 system, and perhaps give a bit more of a definition? I know that 
the member for Cottesloe has brought up the size of land as potentially one of those tiers. Could the minister just 
explain in depth what the tier process is and the definition of tiers 1, 2 and 3, and perhaps give some examples? 
Dr A.D. BUTI: That is dealt with at clause 100, and it is probably best if we wait until we get there. 
Clause put and passed. 
Clause 6: Other things dealt with in Act and where to find them — 
Mr V.A. CATANIA: Minister, clause 6(1)(a) states that this act also — 

sets out the objects of this Act and provides that, in pursuit of those objects, the principles set out in 
sections 9 and 10 must be observed … 

Can the minister just explain what is meant by “objects” and “principles” in this clause? Perhaps he can tell the 
chamber what the principles are? 
Dr A.D. BUTI: The objects of the act are at clause 8. 
Mr V.A. CATANIA: Clause 6(1)(e) states — 

establishes an ACH Directory of information and documents relevant to Aboriginal cultural heritage, 
(including information about protected areas, ACH permits, ACH management plans and Aboriginal 
cultural heritage) and provides for access to the information and documents — see Part 9 … 

What will be the consultation to establish those permits, the directory and management plans? Who will be doing 
that work and what consultation will take place? 
Dr A.D. BUTI: That will be part of the co-design process along with the regulations. 
Mr V.A. CATANIA: The minister talks about the co-design of the guidelines. When will the co-designing take 
place? Is there a time frame once this bill has passed? 
Dr A.D. BUTI: Immediately after the passing of the bill, that process will commence. 
Ms L. METTAM: Just while the minister is answering questions about the Aboriginal Cultural Heritage Directory, 
who will be managing it? 
Dr A.D. Buti: Who will be managing—what do you mean? 
Ms L. METTAM: What body will be managing the directory itself? Will it be the department? 
Dr A.D. BUTI: It will be the Aboriginal Cultural Heritage Council through the department. 
Mr V.A. CATANIA: Further to that, we have the ACH, management plans and Aboriginal cultural heritage. Is there 
a framework for that plan, or is that part of the co-design moving forward? 
Dr A.D. BUTI: It will be part of the co-design. There is a task force of Indigenous industry and government. 
Mr V.A. CATANIA: Clause 6(1)(f) states — 

provides mechanisms aimed at ensuring compliance with this Act, including the designation and appointment 
of inspectors and Aboriginal inspectors, and powers of inspection, entry and seizure … 

Who appoints the inspectors, and where do these inspectors sit? Do they sit within the department of Indigenous affairs? 
Dr A.D. BUTI: I understand members opposite are annoyed and want to go through each single clause, and that 
is entirely their prerogative. These clauses, as we said, have no legal status; they just provide a quick summary, so 
we will deal with that when we get to that part of the legislation. 
Clause put and passed. 
Clause 7 put and passed. 
Clause 8: Objects of Act — 
Dr D.J. HONEY: Clause 8(1)(a)(iv) states — 

the living, historical and traditional nature of Aboriginal cultural heritage; 
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I touched on this a little earlier. Is my understanding correct that what is defined as Aboriginal cultural heritage 
may change over time and that something that is not considered to be part of Aboriginal cultural heritage could be 
considered to be that at some future date? I say that in relation to situations whereby there is land on which someone 
has an ongoing activity that they carry out, and because the definition of “cultural heritage” changes over time, 
what was once a legitimate activity could become an activity that needs approval and may not be approved? 
Dr A.D. BUTI: If we examine the jurisprudence of native title and Indigenous rights over 100 years in Australia, 
we see that one of the ways in which the dominant legal system has controlled Indigenous people is by saying that 
unlike the non-Indigenous population, Indigenous people’s culture cannot move; their culture remains frozen. We 
do not say that for any other part of society, but certain people seem to have this belief that Indigenous culture must 
remain frozen. We do not believe that, and this legislation does not reflect that. 
Dr D.J. HONEY: I am not seeking to challenge that or pass any comment or criticism, or imply anything. I do not 
believe I did in the question I asked. I was simply asking whether that was the case. I want to be clear in my mind 
that that could change and that definition could change. For example, an area may not have been considered to be 
significant in the past, but could become significant to a community or group. That could then trigger the application 
of the provisions of the legislation because there is now Aboriginal cultural heritage that could be interfered with 
by an activity.  
Dr A.D. BUTI: It is no different for non-Indigenous culture sites—no different at all. 
Dr D.J. HONEY: I am not trying to learn whether it is different. I think I am being very clear. I am not trying to be 
difficult in asking this question; it is a genuine question. There could be an area where no cultural heritage applies 
now but because it is an evolving and living culture, that cultural heritage will apply in the future. I want a clear 
answer to it. I am not saying that it complies with something else or is the same as something else. I am asking purely 
in relation to Aboriginal cultural heritage. This is not a wedge point; I am seeking clarity to understand the application 
of this bill—it is not the only thing—for example, to an ongoing activity but because of a change in the Aboriginal 
community’s belief in it being significant, will that then bring that activity or that area within the purview of the act? 
Dr A.D. BUTI: The significance may not necessarily change. The non-Aboriginal community may finally realise 
its significance. The member for Moore spoke quite passionately about Juukan Gorge. That was significant for 
over 60 000 years, but certain people did not think it was significant and that is why they allowed a permit. If things 
change due to new knowledge, it will need to be investigated. The whole idea of this bill is to protect Aboriginal 
cultural heritage. 
Dr D.J. Honey: I am not being argumentative; I am seeking clarity. 
Dr A.D. BUTI: May I say that nearly every second question the member has asked seemed to be about the protection 
of non-Aboriginal issues and non-Aboriginal interests. At least the member for North West Central seems to be 
genuine about protecting Aboriginal culture. The member for Cottesloe’s questions are: what about the non-Indigenous 
people? This is about protection of Aboriginal cultural heritage and we are proud of that. 
Dr D.J. HONEY: I do not need the minister — 
The DEPUTY SPEAKER: Member you have asked the same question the last three times. I will give you another 
go and we will move on after that. 
Dr D.J. HONEY: I am not seeking the minister’s analysis for the motives of my questions; I am only asking questions 
when I seek clarity. The minister will note that I have not asked a series of questions before because I understand 
those areas are in the other clause. I am concerned about a significant section of our community that I am here to 
represent as part of all the people I represent. In saying that, I have a significant Aboriginal community in my own 
electorate that I also represent. I do not need a lecture from the minister about what he considers my motives to be. 
Clause put and passed. 
Clause 9: Principles relating to Aboriginal cultural heritage — 
Ms L. METTAM: I refer to Aboriginal ancestral remains in clause 9(c)(i). What is the process around determining 
ancestral remains? 
Dr A.D. BUTI: The member will see the definition in clauses 11 and 12(b)(iv). 
Clause put and passed. 
Clause 10 put and passed.Clause 11: Terms used — 
Mr V.A. CATANIA: This is just a quick one. On page 13, there is the definition of “consultation guidelines”. Am 
I reading it correctly? I want to understand the consultation guidelines. Can the minister explain the process for 
the consultation guidelines? 
Dr A.D. BUTI: It might be best if we leave that until we get to clause 294. 
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Dr D.J. HONEY: On page 15, the definition of “land” states — 
land has the meaning given in the Land Administration Act 1997 section 3(1); 

Can the minister confirm that that definition will apply to waters off the coast to the three-nautical-mile limit and that, 
as such, it will also apply to any activities that are occurring within that three-nautical-mile limit? That is in relation 
to any land. In areas such as Esperance or the Kimberley region where archipelagos of islands are close together, would 
it apply to that extended water region to that three-nautical-mile limit, which I understand is the state territorial limit? 
Dr A.D. BUTI: Yes, it will. It is no different from the current act. 
Mr V.A. CATANIA: On page 14, the definition of “in the interests of the state” states — 

in the interests of the State includes — 
(a) for the social or economic benefit of the State, including for the social or economic benefit of 

Aboriginal people; and 
(b) the interests of future generations; 

Can the minister explain the term “social or economic benefit of the state” and why is reference to “the social or 
economic benefit of the state” first, and reference to “including for the social or economic benefit of Aboriginal 
people” second? It is quite significant. 
Dr A.D. BUTI: That is a complete misreading of that part of the definition. It does not give priority; it is just the 
writing of it. Generally, there is a global reference, which is to the state, but to make it clear, because of course 
previous governments often disregarded Aboriginal interests, we wanted to make sure that they were included in 
the interests of the state. 
Dr D.J. HONEY: At the bottom of page 16, paragraph (c) of the definition of “landholder” states — 

in relation to any land, means a person who … 
Then it has subparagraph (i). I want to understand why that needs to be included in that definition. My simple view 
is that land on an easement or all those areas would fall under the purview of this legislation. Why is there a necessity 
to include that? I will not go through those individually. 
Dr A.D. BUTI: As the member will know, legislation often includes general provisions and specific provisions so 
that people who look at it will understand what it includes. 
Clause put and passed. 
Clause 12: Meaning of Aboriginal cultural heritage and related terms — 
Mr R.S. LOVE: This definition is very important because this term is in not only this legislation, but also other 
acts. The Conservation and Land Management Act also refers to cultural heritage. Is the definition of “Aboriginal 
cultural heritage” found only in this bill or is it in other acts of the state or other jurisdictions? If it is only found 
in this bill, what is different about this particular definition compared with what may have been described loosely 
in the past as Aboriginal heritage in other acts? 
Dr A.D. BUTI: This clause’s definition of Aboriginal cultural heritage is drawn from the principles of the Burra Charter. 
It is part of a recognised charter and there are similarities with other jurisdictions and some differences. It is not 
unique to this bill. As I said, it is part of the Burra Charter and it is found in other jurisdictions. 
Mr R.S. LOVE: Even the title of this bill—the Aboriginal Cultural Heritage Bill 2021—refers to Aboriginal cultural 
heritage; it is integral to the bill. That is different from the previous legislation that covered the protection of Aboriginal 
heritage as such, so there is intrinsic value in understanding what is meant by Aboriginal cultural heritage. I ask the 
minister again to outline to the house exactly what is meant by the term “Aboriginal cultural heritage” and why it is 
different from what appeared in the 1970s act. It is similar to provisions in more modern acts of state Parliament. 
Dr A.D. BUTI: The member referred to the Aboriginal Heritage Act 1972. One of the problems with that legislation 
was trying to interpret what was meant by the definition of an Aboriginal site. We have engaged in extensive 
consultation with Aboriginal people and traditional owners and they confirmed that there was a need to have a broader 
definition that recognises the diverse aspects of their cultural heritage, and that is why the definition includes the 
Burra Charter and the issues of Aboriginal place, Aboriginal objects, secret and sacred objects, cultural landscapes, 
and tangible and intangible elements. 
Mr R.S. LOVE: I have underlined the point to try to understand the definition, if you like, or the description of 
“tangible and intangible elements”. Could the minister succinctly describe to the house what is meant by tangible 
and intangible elements that are important to Aboriginal people? 
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Dr A.D. BUTI: Tangible is obviously what a person can physically see and feel. “Intangible Aboriginal cultural 
heritage” is defined as — 

… elements of Aboriginal cultural heritage, including knowledge, or oral expression, of Aboriginal tradition. 
Mr R.S. LOVE: We have here a bill for an act that seeks to provide an interface between persons wanting to interact 
with the landscape and places that might have Aboriginal significance. I am not making judgements here one way 
or the other, but for those persons to understand what is tangible and intangible will be quite difficult. This is important 
not just in relation to this clause, but also further on in the bill where it asks people to undertake due diligence when they 
do an act on a piece of land, for instance. How will a person who may have a basic level of understanding, as we all 
have, of the values of a piece of land ascertain what the intangible elements of Aboriginal cultural heritage pertaining to 
that piece of land are? What responsibilities will then be called upon to honour and respect those intangible elements as 
opposed to the tangible ones? I might have a piece of land and I might find some grinding stones or some other aspect 
that illustrates that there has been Aboriginal connection to the land. It will be very hard for me, not being a lawman of 
a particular area, to know whether the country I am on has a particular intangible element that is important to Aboriginal 
heritage, yet I will be found liable under further elements of this legislation if I disregard it. It is very important to get an 
understanding of this for the further provisions of the legislation. I want the minister to outline those things very clearly. 
Dr A.D. Buti: I will if you sit down! 
Mr R.S. LOVE: You stand up, you say three words and then you sit down again! I want the minister to outline 
very clearly just what this provision means. 
Dr A.D. Buti: Who do you think you are? 
Mr R.S. LOVE: Thank you! 
Dr A.D. BUTI: Who do think you are? 
Mr R.S. Love: I am just asking. I am trying to find an answer. 
Dr A.D. BUTI: Unfortunately, the member for Moore must not have been here when the member for Kimberley 
was speaking and powerfully expressed the view of how the land is part of her; how the land is her culture. For the 
member for Moore’s education, because he asked me to give him a lecture, and I will, a hill is tangible. The intangible 
is the story connected to the hill, so if the hill is damaged, the intangible is damaged. The intangible is not damaged 
without damaging the tangible. Clause 12(b) includes the following: an area that is tangible; an object that is tangible; 
or a group of areas, a cultural landscape, connected through tangible or intangible elements of Aboriginal cultural 
heritage. It is the connection. 
Mr V.A. Catania interjected. 
Dr A.D. BUTI: It is the one. The member for North West Central understands that. It is the connection. It cannot 
be delineated. The intangible cannot be cut from the tangible. If the member for Moore does not understand that, 
maybe he does need a lecture and I will give him a 101 after this if he wants. He should have listened to what 
the member for Kimberley said. She said it so powerfully. She made one of the most powerful speeches. She said 
the land is central to her culture, and then the member for Moore got up and asked us how we will know what the 
intangible is. We do not actually have to know, because it is connected to the actual physical landscape. It is the 
story. I think I have told the member now. 
Dr D.J. HONEY: These definitions are really important. So many of these terms are referred to in the rest of the 
legislation, so having a clear understanding of them is very important. In the comment the minister made then, he 
said that to harm the intangible, the tangible needed to be harmed. I am interested in seeking clarity on that. There is 
an issue I am concerned about, and I will get to it in a later clause, but I am happy to cover it here given a definition 
is being discussed. Let us say an intangible value is that only men or women can go to an area, and, for example, 
a man inadvertently goes to an area that is a women-only area. Would that be considered to be harming that intangible 
value? I am being genuine. I am not trying to be cute on this. I clearly understand what the minister just said about 
the link between the intangible and the tangible in relation to Aboriginal heritage. If a man goes into an area that, 
for example, is a women-only area, would that be considered harm to the intangible value of that area?  
Dr A.D. BUTI: The area that the member mentioned would not be a tier 2 or tier 3 site, so it would not be a problem. 
Dr D.J. HONEY: Unfortunately, I will have to come back to clarify the definition of “secret or sacred object”, which 
is in clause 12, because that phrase will come up again. It seems that the terms “secret” and “sacred” are interchangeable. 
A later clause refers to “secret and sacred objects” and seems to confuse the two. I do not want to do that in this clause. 
I can read this and it says that an object is a tangible thing. I will give the minister a specific example and he can 
correct me if I am wrong. From my reading of this, I would consider a stone tool to be an object. The minister would 
know, for example, that I have mentioned Pinjarra before, which is an area that had a high density of Aboriginal 
settlement. A map or picture on Google Earth during winter will show white circles, which are the top of sandhills. 
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If the minister visited the area east of the Pinjarra township, every single sandhill has objects on it; they are generally 
rock shards left over from toolmaking. Typically, there are no tools but there will be rock shards from the toolmaking 
process. My original understanding is that a tool will be an object. Would materials that result from, for example, 
that toolmaking activity be considered to be objects as well? 
Dr A.D. BUTI: In the member’s previous scenario, it would be disrespectful for someone to enter a secret women’s area. 
The Aboriginal Cultural Heritage Council will undertake a promotional and educational campaign so that people can 
appreciate and understand more fully the importance and connected relationship between tangible and intangible 
elements. In the member’s examples, it will depend on the elements. Under clause 12(a), Aboriginal cultural heritage 
means tangible and intangible elements that are important to Aboriginal people of the state. 
Dr D.J. HONEY: I am trying to get a sense of what it is. I am not trying to be obtuse. “Aboriginal object” is 
referred to throughout the bill, and I do not want to dig into this on every clause; I want to get an idea here. Perhaps 
the minister could give me some examples. This is not some point to try to catch the minister out or to embarrass 
him, but purely so that I can understand the bill. For example, an object could be a stone tool, but could it also be 
a blaze on a tree or something like that? I am trying to get a sense of the object. In a lot of people’s minds, an object 
is something they can hold in their hand. 
Dr A.D. BUTI: It depends on whether it is a cultural material. If it is, it will be considered important. It depends 
on what it is. Things like stone tools and artefacts that have a social or Aboriginal tradition will be part of the 
cultural heritage. 
Mr V.A. CATANIA: I want to provide some clarity about intangible cultural heritage. It also relates to language, 
customs, expressions, songs, ways of doing things and birthing. These are all part of the intangible elements; and 
the minister has been talking about tangible objects. I hope that provides a bit of clarity.  
Dr D.J. HONEY: Clause 12(b)(iii) states — 

a group of areas (a cultural landscape) interconnected through tangible or intangible elements of 
Aboriginal cultural heritage; 

I am interested in how this connects groups to that interconnected area. For example, if a songline goes from the 
desert to the ocean, does that imply that all groups associated through that songline have an interest in all parts of that 
songline? Please—I am not trying to be obtuse. I am just trying to get an understanding of how many groups, for 
example, would be needed if someone was doing something on the coast but it was part of a songline. If we look at 
the Serpentine River, it goes all the way from the southern wheatbelt right down to the estuary. That is a significant 
area for Aboriginal groups that travelled down there from the hills region and for groups that lived almost permanently 
on the coastal plains. In that case, I guess it is tangible and intangible. Does that mean that if someone is doing 
something in one part of that area, all groups will need to be engaged in consultation, or will it really be those in 
the geographic area of the local Aboriginal cultural heritage services’ responsibility? 
Dr A.D. BUTI: That will depend on the Aboriginal groups and Aboriginal people involved. That is why we are 
giving them the power to decide. 
Dr D.J. HONEY: As the minister would know because he is an expert in the legislation, the local Aboriginal cultural 
heritage—LACH—service will be geographically bound. It will not be a vague thing. There will be boundaries. 
The LACH service may be on the coast, for example, and they may not see any need to refer to someone up around 
Narrogin if something was happening on the Serpentine River. It really is a relevant question. I understand what the 
minister said, which is that it will be up to those people, but one LACH service may say it is fine and people in 
another area may say it is not fine, or they may not even be aware of it because they have not been approached.  
I am not trying to be cute here. I am trying to understand, as someone trying to negotiate this legislation, how they 
will know who they need to involve in that decision. If that were the case, there would definitely be multiple LACHS, 
as far as my limited understanding goes. There may be three that will cover that span from Narrogin to the estuary 
at Mandurah. 
Dr A.D. BUTI: They will need to go to the LACH service—there is one per geographical area—and they will 
determine whether anyone else should be involved. 
Mr V.A. CATANIA: On the geographical areas, is there a definition of those areas? Is the minister able to provide 
a table? Is it the Kimberley and the Pilbara? Are they the geographical areas or is there some other definition? 
Dr A.D. BUTI: It will be determined by applications at the time. I add for clarification that it does not mean the 
whole geographical area. It might just be the sites in the protected area. 
Mr R.S. LOVE: I recently went to a site and it was described to me by persons as an orphan site. It was a site 
where people no longer cried for that site. It was a site where the local inhabitants, many years ago, had been driven 
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away or subject to a massacre. In a case like that, is there an ability for Aboriginal cultural heritage to be protected, 
even if there are no living descendants of that particular area left to grieve for or remember that area? Can that area 
be protected in some way in Western Australian law for the benefit of the future? By illustration, in that area a large 
Aboriginal organisation was responsible for the heritage of the wider area but the particular sub-area was described 
as an orphan area. Pretty well no people were left from that area, so the elders of the wider group had no direct 
connection to it, but there were obvious sites of Aboriginal occupation going back to the past. How would Aboriginal 
cultural heritage in such an area be recognised? 
Dr A.D. BUTI: We need to go back to the definition of “Aboriginal cultural heritage” or “cultural sites”. Even if 
there are no living descendants, if the area is still important for Aboriginal people, it is part of the cultural heritage 
and will need to be protected. 
Clause put and passed. 
Clauses 13 to 19 put and passed. 
Clause 20: ACH Council established — 
Ms L. METTAM: This clause deals with the establishment of the Aboriginal Cultural Heritage Council, which 
I referred to earlier. As was asked earlier, how will this council be established? 
Mr W.J. Johnston: It will be established by the act. 
Dr A.D. BUTI: The acting Leader of the House answered the question. It will be established by the act. 
Ms L. METTAM: Will the mechanics of that be done in liaison with the department? What are the mechanics of 
doing that? The reason that I ask this question is that it is set out in the bill, but I would like some clarification. 
Mr W.J. Johnston interjected. 
Ms L. METTAM: It is not funny. 
Mr W.J. Johnston: Guess what? It’s going to comply with the law. You have to ask questions that make sense. 
Ms L. METTAM: I have not had a briefing. Can the minister provide some clarification? 
Dr A.D. BUTI: It will come up in the next clause. 
Clause put and passed. 
Clause 21: Composition of ACH Council — 
Dr D.J. HONEY: Clause 21(2) states — 

The Minister must seek nominations, in accordance with the regulations, of persons for appointment 
as members. 

Does the minister have any detail of the regulations and/or can the minister tell us when those regulations will be 
made available?  
Dr A.D. BUTI: I think we mentioned at the beginning that the co-design of the regulation will commence once the 
bill receives royal assent. 
Mr V.A. CATANIA: I refer to the composition of the Aboriginal Cultural Heritage Council. I understand the 
complexities of the different language groups that exist in Western Australia. Clause 21(1)(a) states — 

2 persons appointed by the Minister to be chairpersons, each of whom is an Aboriginal person — 
(i) 1 of whom has traditional rights, interests and responsibilities in respect of women’s business; and 
(ii) 1 of whom has traditional rights, interests and responsibilities in respect of men’s business; 

Can the minister explain the traditional rights? What is the definition of “traditional rights”? Does it refer to the 
south west or north west? Am I getting that right? I actually do not know what is meant by “traditional rights”.  
Dr A.D. BUTI: It will not specifically target any particular area. 
Mr V.A. CATANIA: I refer to the selection process used to appoint an Aboriginal woman and an Aboriginal man 
to the two chairperson positions. What is the process? Will the minister be able to evaluate and choose two people 
who will not be divisive in the community simply because of where they may come from? How will the two chairs 
be seen to be “independent”, if that is the right word, or as independent as they can be? 
Dr A.D. BUTI: That is always an issue with any board that is appointed by ministers or governments. With regard 
to the inaugural council membership, the minister will call for nominations from experienced and qualified individuals 
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who are interested in becoming a member of the Aboriginal Cultural Heritage Council. Interested persons who meet 
the requirements for appointment who are listed on OnBoard WA will be encouraged to submit an application. 
Mr V.A. CATANIA: Clause 21(1)(b) states — 

between 4 and 9 other persons appointed by the Minister. 
Is a skill set required of those four to nine persons? Will someone from the resources sector be on the council? Will 
a local government member be on the council, or anyone else? Will Aboriginal people predominantly be on the 
council? What industry groups will be on the council? 
Mr P. Papalia interjected. 
Mr V.A. CATANIA: Can you please be quiet over there. You are completely annoying in this chamber. Go home! 
Seriously, they do not need your vote. 

Point of Order 
Mr W.J. JOHNSTON: The member is not discussing the clause. He needs to comply with standing orders. 
The DEPUTY SPEAKER: Thank you, minister. There is no point of order. Member, have you finished your question? 
Mr V.A. Catania: Yes. 

Debate Resumed 
Dr A.D. BUTI: The member for Warnbro is correct. Paragraph (b) states — 

as far as practicable — 
(i) the majority of the members are Aboriginal people; and 
(ii) the gender composition of the … Council is balanced. 

The regulations will determine the skill set we are looking at—the skills and experience that are considered appropriate 
to effectively carry out the functions. 
Mr V.A. CATANIA: I asked whether a representative from the resources sector will be appointed to the council. 
Will there be a representative from local government? It is all about the composition. I want to get some clarity on 
what the minister considers appropriate. I imagine it will be composed of a broad range of people who cover 
large masses in the industry that they are involved with. Will the resources sector be part of this council? I think 
it is important that someone from the resources sector is involved in the council as well as someone from local 
government. These are two very important sectors that often had to use section 18 or consistently evaluate land for 
Aboriginal culture and heritage significance. Will the two major holdings of Western Australia, being the resources 
sector and local government, be part of the ACH council? 
Dr A.D. BUTI: That will be determined by the regulations, which have not been designed yet; they will be co-designed. 
That is all I can say at this stage.  
Mr V.A. CATANIA: The regulations have not been co-designed, so the buffoon over there in the corner who says 
that it is in the thing—we finally got an answer. Thank you! 
Several members interjected. 
Dr A.D. BUTI: But as the member for Warnbro was correct in saying, it will be — 

… knowledge, skills and experience as the Minister considers appropriate to enable them to effectively 
perform the functions … 

Ms L. METTAM: Can the minister confirm the tenure of the members of the council? Will it be a 12-month period? 
Mr W.J. Johnston: It’ll be in accordance with the act. 
The DEPUTY SPEAKER: Member for Cannington! 
Dr A.D. BUTI: We do not have the regulations yet, but it is anticipated that it will be four years, but they may be 
reappointed, obviously. 
Ms L. METTAM: To clarify, it is currently not in the bill? 
Dr A.D. BUTI: It will be in the regulations. 
Ms L. METTAM: So the minister up the back there was wrong. 
Several members interjected. 
Dr A.D. BUTI: The member for Vasse is misleading. The minister is right; it is in the bill that the regulations will 
determine the final outcome. 
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Ms L. METTAM: To confirm, the tenure will be four years. That is determined. 
Dr A.D. BUTI: No, the regulations have not been designed yet. It is anticipated that it will be four years, with 
reappointment. 
Clause put and passed. 
Clause 22: Functions of ACH Council — 
Mr V.A. CATANIA: Clause 22 states, in part — 

(1) The ACH Council has the following functions — 
(a) promoting public awareness, understanding and appreciation of Aboriginal cultural heritage 

in the State; 
(b) promoting the role of Aboriginal people in — 

(i) the recognition, protection, conservation and preservation of Aboriginal cultural heritage; 
and 

(ii) the management of activities that may harm Aboriginal cultural heritage; and 
(iii) the administration of this Act; 

Can the minister explain where the funding will come from to carry out those functions that I have just read out? 
Dr A.D. BUTI: There is a broad head of power in the legislation for cost recovery for those functions. 
Mr V.A. CATANIA: Is it cost recovery as in the department will charge a fee-for-service? Can the minister please 
confirm that? 
Dr A.D. BUTI: It could be fee-for-service or fee-for-application. 
Mr V.A. CATANIA: Will those fees be worked out through the co-design of this, or will the department establish 
what cost recovery could be? 
Dr A.D. BUTI: The fees will be set out in the regulations. 
Mr V.A. CATANIA: We do not know what those costs will be. As I have said, the real concern about this bill is 
the costs and the unknown costs associated with it that will impact on a lot of industries, and also the unknown 
amount of money that will be needed to carry out these functions. Will the government have enough financial capacity 
to put towards carrying out these functions? In terms of what I read out previously about the recognition, protection, 
conservation and so forth, and how the minister said it will be cost recovery or it will be laid out in the provisions 
going forward, how much does the minister anticipate this will all cost? 
Dr A.D. BUTI: I do not know the exact amount, but if the member goes to clause 25, which we will get to, he will 
understand that the minister has to ensure that it is properly funded. 
Mr V.A. CATANIA: Clause 22(1)(c) states — 

proactively assisting in the recognition, protection, conservation, preservation and management of 
Aboriginal cultural heritage, including, if relevant, by developing guidance materials; 

When will these guidance materials be developed? Is this part of the co-design of the guidelines? 
Dr A.D. BUTI: Immediately following royal assent, we will begin the process. 
Mr V.A. CATANIA: Will that process be part of the co-design? 
Dr A.D. Buti: Yes. 
Mr V.A. CATANIA: Clause 22(1)(i) states — 

establishing and maintaining the ACH Directory … 
I cannot remember what the minister said before about the directory; I do not know whether it was during the second 
reading reply. How will this occur and who will maintain the ACH directory? When will it be established? Will 
updating the directory consistently be a work in progress? 
Dr A.D. BUTI: It will be similar to the current registry of Aboriginal sites. Obviously, the department will be the 
main body for that. 
Mr V.A. CATANIA: Will that directory be maintained by the department? Will the directory be made public or will 
it remain private? Will a person have to purchase it? Will it be part of the guidelines and part of the cost recovery? 
Mr P. Papalia interjected. 



Extract from Hansard 
[ASSEMBLY — Wednesday, 17 November 2021] 

 p5632b-5648a 
Mr Vincent Catania; Mr Shane Love; Acting Speaker; Dr Tony Buti; Ms Libby Mettam; Dr David Honey; Mr 

Paul Papalia; Mr Bill Johnston; Deputy Speaker 

 [16] 

Dr A.D. BUTI: I will deal with that when we get to part 9. 
Several members interjected. 
The DEPUTY SPEAKER: Members! 
Mr R.S. LOVE: To be clear, can we expect that that question about the funding will be answered later on? 
Dr A.D. Buti: I said it is in clause 25. 
Mr R.S. LOVE: Will it be answered under clause 25? The minister will not answer it here, even though it is also 
contained in this clause. 
Dr A.D. Buti: He asked me. I answered it and then I said that clause 25 refers to the minister. 
The DEPUTY SPEAKER: Thank you, members. 

Clause put and passed. 
Clause 23: Powers of ACH Council — 
Mr V.A. CATANIA: Can the minister please explain the powers of the ACH council. At line 9, it states — 

The ACH Council has all the powers it needs to perform its functions. 
What powers are being referred to here? 
Dr A.D. BUTI: This is a standard clause to ensure that the Aboriginal Cultural Heritage Council is not restricted 
in how it performs its functions. It is very standard. 

Clause put and passed. 
Clause 24: Delegation by ACH Council — 
Mr V.A. CATANIA: This clause is titled “Delegation by ACH Council” and states — 

(1) The ACH Council may delegate a power or duty of the Council under another provision of this Act, 
other than a power or duty under a provision listed in the Table, to any of the following … 

Can the minister explain who the minister will delegate to, and provide an example of the delegation that the ACH 
council may have or pass on to that person or persons? 
Dr A.D. BUTI: I do not know what to say. It is in front of the member in black and white. It states that it is 
delegation, apart from those sections in the table. 
Mr V.A. CATANIA: It states “a member”. Is that a member of the ACH council? It also states “a committee”. What 
committee? Will other committees be part of the ACH council? Can the minister explain? Will it be a subcommittee? 
Who will appoint these committees? 
Dr A.D. BUTI: In regard to “member”, it is a member of the council, and in regard to “committee”, there may be 
committees, and the council can appoint the committees. 
Clause put and passed. 
Clause 25: Facilities and services — 
Mr R.S. LOVE: There were questions about clause 22(1)(i), I think, establishing and maintaining the ACH directory 
and how that would be done. The minister indicated that that would be covered in the debate on clause 25. Could 
the minister outline how that will be provided? 
Mr P. Papalia: It was a different thing he was referring to. 
Dr A.D. Buti: This is the council. 
Mr R.S. LOVE: Sorry, the minister who is at the table, not one of the three or four ministers in the room — 
Several members interjected. 
The DEPUTY SPEAKER: Members! 
Mr R.S. LOVE: — indicated that the discussions we were having about clause 22(1)(i) would be covered when 
we discussed clause 25. 
Dr A.D. Buti: Ask me about clause 25 and I’ll answer the question. 
Mr R.S. LOVE: Sorry? 
Dr A.D. Buti: Ask me a question about clause 25 and I’ll answer it. 
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Mr W.J. Johnston interjected. 
The DEPUTY SPEAKER: Member! 
Mr R.S. LOVE: Okay, I am asking you: how will you maintain, establish and pay for the ACH directory under 
clause 25? 
Dr A.D. Buti: No, the directory was part 9. You have it muddled up, mate. The directory was part 9, council was 
clause 25. 
Mr R.S. LOVE: I understood that the minister said that clause 22(1)(i) would be transferred to providing facilities 
and services under clause 25. Is that not the case? 
Dr A.D. Buti: He was asking about council, not the directory. 
Mr P. Papalia: You misheard what he said. 
Mr R.S. LOVE: Okay. In terms of clause 22(1)(i), there was a discussion. 
Mr W.J. Johnston interjected. 
The DEPUTY SPEAKER: Member! 
Mr R.S. LOVE: Establishing and maintaining the directory. Where was the minister actually — 
Several members interjected. 
The DEPUTY SPEAKER: Member! Member for Warnbro! 
Mr R.S. LOVE: Look, one at a time! 
The DEPUTY SPEAKER: Yes. The Deputy Leader of the Opposition has the call. 
Mr R.S. LOVE: The discussion was around clause 22(1)(i). I thought that the minister said he would discuss that 
at clause 25. At what clause will he discuss that? 
Dr A.D. BUTI: I think there is a miscommunication. If you will sit down, I will answer. I think there is 
a miscommunication. The member for North West Central talked about the directory, which is part 9, and then 
he went on to talk about council, and I said it would be covered in clause 25. If the member wants to ask me 
a question about clause 25, I will answer it. 
Mr V.A. CATANIA: The bill states under “Facilities and services” — 

(1) The Minister must ensure that the ACH Council is provided with the facilities and services, and other 
resources and support, that are reasonably necessary to enable the Council to perform its functions. 

Can the minister give some detail around what that is talking about? Is that talking about an office space, furniture, 
fax machine—fax machine! 
Several members interjected. 
Mr V.A. CATANIA: What are they? I was looking at the member for Cannington and he just reminded me of 
a fax machine! I apologise. I am talking about computers, laptops — 
Several members interjected. 
Mr V.A. CATANIA: No, we are not talking about the old teledex, member for Cannington. Who will fund the 
facilities and services that are needed for this clause? 
Dr A.D. BUTI: There is nothing revolutionary about this clause. The current Aboriginal Cultural Material Committee 
is funded principally by the department, and that is what we envisage will happen with the ACH council. All those 
things that the member said: yes, maybe, including human resources. 
Mr V.A. CATANIA: It will be funded by the department maybe? 
Dr A.D. Buti: No, I did not say “maybe”. 
Mr V.A. CATANIA: You did say “maybe”. 
Dr A.D. BUTI: I said some of the things you referred to. 

Point of Order 
Mr V.A. CATANIA: I cannot hear with the “Two Ronnies” at the back here. 
The DEPUTY SPEAKER: Member, ask your question, please. 
Mr D.J. Kelly interjected. 
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The DEPUTY SPEAKER: Member for Bassendean! 
Debate Resumed 

Mr V.A. CATANIA: It must be a full moon tonight, because they are all out! Minister, in terms of the cost recovery 
in other services that the ACH council will provide — 
Several members interjected. 
The DEPUTY SPEAKER: Members! 
Mr V.A. CATANIA: — will that be funding the facilities and services of the council’s needs? 
Debate adjourned, on motion by Mr W.J. Johnston (Minister for Mines and Petroleum). 

House adjourned at 11.58 pm 
__________ 

 


	ABORIGINAL CULTURAL HERITAGE BILL 2021
	Consideration in Detail
	Clause 1: Short title —
	Point of Order
	Debate Resumed

	Clause 2: Commencement —
	Clause 3: Overview of Act —
	Point of Order
	Debate Resumed

	Clause 4: What Act is about —
	Clause 5: Main topics dealt with in Act and where to find them —
	Point of Order
	Debate Resumed

	Clause 6: Other things dealt with in Act and where to find them —
	Clause 7 put and passed.
	Clause 8: Objects of Act —
	Clause 9: Principles relating to Aboriginal cultural heritage —
	Clause 10 put and passed.
	Clause 11: Terms used —
	Clause 12: Meaning of Aboriginal cultural heritage and related terms —
	Clauses 13 to 19 put and passed.
	Clause 20: ACH Council established —
	Clause 21: Composition of ACH Council —
	Point of Order
	Debate Resumed

	Clause 22: Functions of ACH Council —
	Clause 23: Powers of ACH Council —
	Clause 24: Delegation by ACH Council —
	Clause 25: Facilities and services —
	Point of Order
	Debate Resumed
	House adjourned at 11.58 pm
	__________



